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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  460 

Labeling  and  Advertising  of  Home 
Insulation;  Trade  Regulation  Rule 

agency:  Federal  Trade  Commission. 
action:  Invitation  for  public  comment 
on  proposed  stay  of  final  rule. 

summary:  The  Federal  Trade 
Commission  proposes  to  stay 
temporarily  the  effective  date  of  Section 
460.6  of  its  trade  regulation  rule  on 
labeling  and  advertising  of  home 
insulation  (16  CFR  Part  460),  which 
requires  that  insulation  R-values  be 
determined  by  “representative 
thickness"  testing.  The  Commission  also 
proposes  to  stay  §  §  460.10,  460.18,  460.19 
and  Appendix  B  of  the  rule — which 
prescribe  requirements  for  insulation 
advertising — as  they  apply  to  television 
advertisements,  pending  the  initiation 
and  completion  of  further  rulemaking 
proceedings  concerning  affirmative 
disclosure  requirements  for  television 
advertisements. 

DATES:  Written  comments  regarding  the 
Commission's  proposal  to  stay  §  460.6, 
and  the  requirements  for  television 
advertisements  set  forth  in  §  §  460.10, 
460.18, 160,19  and  Appendix  B,  will  be 
accepted  until  July  3, 1980. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Secretary,  Federal 
Trade  Commission,  6th  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  All  conunents 
should  be  captioned:  “Comment  on 
Proposed  Partial  Stay  of  Home 
Insulation  Rule.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Kent  C.  Howerton,  202-724-1514, 
Attorney,  Division  of  Energy  and 
Product  Information,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
SUPPLEMENTARY  INFORMATION: 
Background.  On  August  31, 1979,  the 
Commission  promulgated  a  trade 
regulation  rule  on  the  labeling  and 
advertising  of  home  insulation  (44  FR 
50218).  The  Commission  announced  in 
that  notice  that  the  effective  date  of  the 
rule  would  be  November  30, 1979. 

On  November  7, 1979,  the  Commission 
announced  its  determination  to  delay 
the  effective  date  until  December  31, 
1979  (44  FR  64402).  Thereafter,  on 
December  17, 1979,  the  Commission 
announced  that  the  rule  would  not 
become  effective  before  at  least  March 
16, 1980  (44  FR  73017).  That 
announcement  was  occasioned  by 
Congressional  action  on  November  16. 
1979,  which  barred  any  trade  regulation 


rules  promulgated  by  the  Commission 
after  August  30, 1979,  from  becoming 
effective  until  March  16, 1980,  unless  an 
authorization  for  the  Commission  was 
enacted  before  that  date.  Through  a 
series  of  additional  continuing 
resolutions  passed  by  the  Congress 
since  November  16, 1979,  the  restrictions 
on  implementation  of  Commission  trade 
regulation  rules  were  extended  through 
May  31, 1980. 

The  Commission’s  prior 
announcements  postponing  the  effective 
date  of  the  rule  were  also  occasioned  by 
the  following  series  of  events.  On 
August  31, 1979,  several  members  of  the 
mineral  wool  insulation  industry  filed  a 
petition  for  review  of  the  rule  in  the 
United  States  Court  of  Appeals  for  the 
Tenth  Circuit.  Johns-Manville 
Corporation  v.  Federal  Trade 
Commission,  No.  79-1955  (10th  Cir.,  filed 
Aug.  31, 1979).  On  September  28, 1979, 
these  manufacturers  also  filed  a  petition 
with  the  Commission  for  a  stay  of  the 
prepresentative  thickness  testing  and 
television  advertising  disclosure 
provisions  of  the  rule  pending  appeal. 
Following  these  filings,  the 
Conunission’s  staff  became  engaged  in 
consultations  with  various  parties, 
including  industry  representatives  and 
the  National  Bureau  of  Standards  (NBS), 
in  an  attempt  to  achieve  a  fair  and 
workable  resolution  of  the 
representative  thickness  testing  issue. 
The  stay  of  the  rule  which  was 
announced  by  the  Commission  on 
November  7, 1979  was  designed  to 
provide  the  staff  with  an  opportunity  to 
complete  the  on-going  consultations  on 
representative  thickness  testing. 

Following  these  consultations,  NBS 
proposed  an  enforcement  bulletin  in 
which  it  recommended  that 
manufacturers  of  mineral  wool  batts  and 
blankets  be  allowed  to  test  thin  product 
samples  until  thick  calibration  samples, 
designed  for  representative  thickness 
testing,  are  available  from  NBS.  NBS 
made  this  recommendation  after  it 
consulted  with  interested  industry 
members  and  reviewed  available 
literature — including  recent  results  of 
testing  under  the  Department  of 
Commerce’s  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)— concerning  the  effects  of 
thin-sample  testing  and  the  present 
feasibility  of  representative  thickness 
testing  of  mineral  wool  batts  and 
blankets.  The  NBS  enforcement  bulletin, 
related  correspondence  between  NBS 
and  the  Commission,  and  other  material 
relevant  to  representative  thickness 
testing  developed  after  the  rulemaking 
record  of  this  proceeding  closed  on 


September  22, 1978,  have  been  placed  on 
the  record  of  this  proposed  stay 
proceeding  and  may  be  reviewed  by  the 
public.  This  other  material  includes. 
inter  alia,  technical  information 
provided  by  the  mineral  wool 
manufacturers  and  other  interested 
parties,  relevant  portions  of  the 
transcript  of  the  Congressional  hearings 
in  which  questions  were  raised 
concerning  representative  thickness 
testing,  and  correspondence  between 
the  Commission  and  members  of  the 
industry,  the  public,  and  the  Congress 
relating  to  the  issue  of  representative 
thickness  testing. 

Following  this  process  of  consultation 
on  the  representative  thickness  testing 
issue,  the  Commission  and  the  mineral 
wool  manufacturers  agreed  to  ask  the 
Tenth  Circuit  to  remand  the  rule  to  the 
Commission.  On  January  4, 1980,  the 
Court  approved  the  joint  stipulation  of 
the  mineral  wool  petitioners  and  the 
Commission,  and  remanded  the  rule  to 
the  Commission  for  further  proceedings. 

Under  the  Court’s  order  remanding  the 
rule,  the  Commission  must  reconsider 
issues  relating  to  §  §  460.6,  460.10,  460.18, 
460.19  and  Appendix  B  of  the  rule.  The 
Conunission  must  provide  all  interested 
parties  with  notice  and  an  opportunity 
for  hearings,  submissions,  and 
presentations,  including  cross- 
examination  and  rebuttal,  in  accordance 
with  §§  1.7-1.20  of  the  Commission’s 
Rules  of  Practice,  concerning:  (1) 
whether  representative  thickness  testing 
of  mineral  wool  batts  and  blankets  is 
feasible  at  this  time,  absent  standard 
calibration  materials  for  such  testing;  (2) 
whether  present  thin-sample  testing  of 
mineral  wool  batts  and  blankets 
produces  an  unfair  or  deceptive 
overstatement  of  their  claimed  R-values; 
(3)  the  disclosure  requirements  of  the 
rule  as  they  apply  to  television 
advertising;  and  (4)  such  other  matters 
as  the  Commission  deems  appropriate. 

Representative  Thickness  Testing. 
With  respect  to  the  issue  of 
representative  thickness  testing,  the 
Court’s  order  provides  that  the 
Commission  can  dispense  with  hearings, 
submissions,  and  presentations, 
including  cross-examination  and 
rebuttal,  if  it  decides  to  allow  testing  of 
mineral  wool  batts  and  blankets 
pursuant  to  the  enforcement  bulletin 
issued  by  NBS,  or  according  to  similar 
procedures  agreeable  to  petitioners.  The 
NBS  enforcement  bulletin  would  allow 
testing  of  samples  at  150  percent  of  the 
present  one-inch  NBS  primary 
standards,  or,  for  materials  of  1.5  inch 
thickness  or  less,  at  the  full  thickness, 
until  NBS  has  made  available  thick 
standard  calibration  samples  designed 
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for  representative  thickness  testing.  The 
National  Bureau  of  Standards  has 
recently  reaffirmed  to  the  Commission 
its  commitment  to  make  these  thick 
standard  calibration  samples  available 
by  January  of  1981. 

The  Commission  has  carefully 
considered  NBS's  findings  and 
recommendations  concerning  the  effects 
of  thin-sample  testing  and  the  present 
feasibility  of  representative  thickness 
testing.  The  Commission  also  has 
weighed  the  prospects  for  attempting  to 
resolve  the  representative  thickness 
testing  issue  through  further  rulemaking. 
Under  the  terms  of  the  Court’s  remand 
order,  the  Commission  may  not 
implement  the  representative  thickness 
testing  requirement  before  NBS 
calibration  materials  are  available 
without  first  conducting  further 
rulemaking  under  the  Commission’s 
trade  regulation  rulemaking 
requirements  [16  CFR  1.7-1.20]  to 
consider  both  the  effects  of  thin-sample 
testing  and  the  feasibility  of 
representative  thickness  testing  in  the 
absence  of  thick  standard  calibration 
materials.  Despite  the  evidentiary  basis 
for  representative  thickness  testing 
found  in  the  rulemaking  record  and 
relied  upon  by  the  Commission  in 
promulgating  a  representative  thickness 
testing  requirement  last  August,  it  has 
become  increasingly  clear  that  the 
question  of  representative  thickness 
testing  raises  extraordinarily  complex, 
and  controversial,  technical  and 
scientific  issues.  It  also  is  clear  that  the 
insulation  industry,  the  thermal  testing 
community,  and  relevant  governmental 
agencies  are  still  conducting  research  in 
this  area  and  cannot  themselves  yet 
agree  on  the  essentially  technical 
questions  of  the  effects  of  thin-sample 
testing  and  the  present  feasibility  of 
representative  thickness  testing.  In  these 
circumstances,  the  Commission  is 
uncertain  whether  further  rulemaking 
proceedings  could  satisfactorily  resolve 
these  issues.  In  addition,  such 
rulemaking  would  be  time-consuming 
and  might  not  be  completed  before  the 
time  that  standard  calibration  materials 
are  available  from  NBS  for 
representative  thickness  testing.  In  that 
event,  further  rulemaking  would  provide 
little,  if  any,  benefit  to  the  consuming 
public. 

For  these  reasons,  the  Commission 
has  tentatively  decided  not  to  propose 
further  rulemaking  on  the  representative 
thickness  testing  controversy  at  this 
time.  Instead,  the  Commission  is 
proposing  that  §  460.6  of  the  rule,  which 
requires  representative  thickness 
testing,  be  stayed  temporarily  until 


standard  calibration  materials  are 
available  from  NBS. 

Although  the  remand  order  of  the 
Court  covers  the  testing  requirements  of 
the  rule  only  as  they  apply  to  mineral 
wool  batts  and  blankets,  the 
Commission  believes  that,  in  the 
interests  of  fairness  and  uniformity,  all 
products  should  be  subject  to  the  same 
standard.  Therefore,  the  Commission 
proposes  to  stay  §  460.6  on  an 
industrywide  basis  (this  action  would  be 
subject  to  the  approval  of  the  Court  and 
technical  modification  of  the  remand 
order).  During  the  period  of  the  stay, 
testing  of  samples  could  be  performed 
either  at  representative  thickness  or  at 
the  thickness(es)  allowed  under  the  test 
procedures  referenced  in  §  460.5  of  the 
rule.  The  Commission  would  rescind  the 
stay  when  thick  calibration  samples 
designed  for  representative  thiclmess 
testing  became  commercially  available 
to  the  industry. 

The  Commission  has  determined  that 
§  460.6  is  severable  undej  §  460.24  of  the 
rule.  Further,  the  Conunission  believes 
that  it  has  the  inherent  discretion  to 
issue  a  temporary  stay  of  §  460.6  of  the 
rule.  However,  the  Commission  also 
believes  that  it  would  benefit  from  the 
views  of  interested  parties  on  whether  a 
temporary  stay  of  §  460.6  is  in  the  public 
interest,  before  making  a  hnal  decision 
on  this  proposed  stay. 

Television  Advertising  Disclosures. 
Sections  460.18  and  460.19  of  the  rule 
require,  among  other  things,  that 
insulation  advertisers  make  certain 
affirmative  disclosures  in  any 
advertisement  or  other  promotional 
material  which  contains  claims  relating 
to  R-value,  price,  thickness,  product 
comparison,  or  energy  savings.  Section 
460.10  of  the  rule  requires  that  the 
prescribed  affirmative  disclosures  be 
made  clearly  and  conspicuously,  and 
Appendix  B  defines  the  meaning  of  clear 
and  conspicuous  disclosure  in  the 
context  of  television  advertisements. 

The  Tenth  Circuit’s  order  remanding 
the  rule  to  the  Commission  requires  the 
Commission  to  reopen  the  rulemaking 
record  concerning  the  television 
advertising  disclosure  requirements.  The 
Court’s  order  states  that  the  Commission 
must  provide  an  opportunity  for  full 
hearings  and  presentations,  including 
cross-examination  and  rebuttal,  in  the 
reopening  of  the  rulemaking  record. 
Therefore,  in  light  of  the  remand  order, 
the  Commission  proposes  to  conduct 
further  rulemaking  proceedings  on  the 
television  advertising  disclosure 
requirements  of  §  §  460.10,  460.18,  460.19 
and  Appendix  B  of  the  rule. 

The  Commission  has  determined  that 
these  requirements  are  severable  under 
§  460.24  of  the  rule.  Further,  the 


Commission  believes  that  it  has  the 
inherent  discretion  to  issue  a  temporary 
stay  of  the  television  advertising 
requirements  of  §  §  460.10,  460.18,  460.19 
and  Appendix  B  of  the  rule,  pending 
completion  of  the  rulemaking 
proceedings.  However,  the  Commission 
also  believes  that  it  would  benefit  from 
the  views  of  interested  parties  before 
making  a  final  decision  on  this  proposed 
stay. 

Public  Comments  on  Proposed  Stays. 
The  Commission  invites  written  public 
comments  on  its  proposals  to  stay 
§  460.6,  pending  the  availability  of  thick 
standard  calibration  samples,  and  to 
stay  the  television  advertising 
disclosure  requirements  in  §  §  460.10, 
460.18,  460.19  and  Appendix  B  of  the 
rule,  pending  completion  of  further 
rulemaking  proceedings.  Upon  review  of 
the  comments  received,  the  Commission 
will  determine  whether  to  make  the 
proposed  stays  effective.  If  the 
Commission  decides  to  stay  §  460.6  and 
the  television  advertising  disclosure 
requirements  in  §  §  460.10,  460.18,  460.19 
and  Appendix  B  of  the  rule,  it  will  make 
effective  all  other  portions  of  the  rule, 
following  reasonable  advance  notice,  if 
Congressional  restrictions  on 
implementation  of  pending  Commission 
rules  are  not  in  effect  at  that  time.  In 
that  event,  the  effective  date  will  be 
published  in  the  Federal  Register  with 
sufficient  advance  notice  to  all  industry 
members  who  have  compliance 
obligations  under  the  rule. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 

(FR  Doc.  00-16965  Filed  6-2-00;  0.45  am] 
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